
JAMES P. BOTZ 
, COUNTY COUNSEL 

OFFICE OF THE 

COUNTY COUNSEL 
COUNTY OF SONOMA 

COUNTY ADMINISTRATION CENTER 

575 ADMINISTRATION DRIVE, ROOM 116A 

SANTA ROSA, CALIFORNIA 95403-2881 
TELEPHONE (707) 527-2421 

Apd.l 12, 1988 

Ms. Lilly Spitz, Counsel 
TJegal Division 
Fair Poli t leal Practices Commission 
4?8 J Street, Suite 800 
Sacramento, CA 95814 

ASSISTANT 

STEPHEN K, BUTLER 

DEPUTIES 

RICHARD W, ERGO 

PRENTICE A, FISH 

KATHLEEN M, FARRELLY 

NEILC, BAKER 

ROSEMARY H, MORGAN 

JILL D, GOLIS 

BYRON K. TOMA 

C. DAVID HURST 

RICHARD M. FLORES 

KATHLEEN A. LAROCQUE 

Re: Informal Advice Per Your File No. 1-8 7 -297 

Dear fils. C:pitz: 

Let me thank you once again for your timely response to 
my request for advice with respect to Sonoma County Supervisor 
Janet Nicholas' potential conflict interest because of her 
husband's relationship with the Sonoma Valley Bank. A copy of 
that letter was given to Supervisor Nicholas, and there have been 
ongoing discussions concerning its implementation with both 
officials of the Sonoma Valley Bank and certain County department 
heads. 

During the course of these discussions, some questions 
concerning your opinion have arisen, and I would appreciate any 
clarification that you might give to them. Both questions 
concern the 198? advice tter to the Newport Beach City Attorney 
(your number A-B2-039) concerning a Mr. Bala1is, a member of the 
Newport Beach planning commission. 

First, as you may recall, the opinion centered on a 
$240,000 loan by Mr. Balalis' bank to a private club located in 
the city of Newport Beach. At about the time Mr. Ba1alis was 
serving as chairman of the bank, the annual interest on the 
$240,000 loan would have been about $37,200. ~he opinion reaches 
the conclusion that there was no impropriety found with 
Mr. Balis voting on the matters in question. Was this cause 
Mr. Ba1a1is' s re of the s income would have less than 
$10,000 (i.e., $37,200 interest multi ied by his 6 percent 
imputed are that interest equal ng $2,232)? 
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us if the same sort of obligation exists for Supervisor Nicholas; 
i.e., would she be obligated to disqualify herself only as to 
public matters involving Sonoma Valley Bank customers about which 
her husband has informed or through which she has information 
from other sources? 

Once again, your timely and professional advice is 
always appreciated. 

Very truly yours, 

Counsel 
JPB:dlb 
cc: Supervisor Nicholas 
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JAMES p, BOTZ 

COUNTY COUNSEL 

f\-'I.r. ,John Lar son 
Executive Director 

OFFICE OF THE 

COUNTY COUNSEL 
COUNTY OF SONOMA 

COUNTY ADMINISTRATION CENTER 

51 ADMll\;iSTRATiON DRIVE, ROOM 116A 

SANTA ROSA, CALIFORNIA 95401-268, 
TELEPHONE (707) =27-2421 

November 16, 1~87 

Fair Political Practices Commission 
428 J Street, Suite 800 
Sacramento, CA 95814 

Dear ,John: 

ASSISTANT 

SUs,oN ROFF 

CHiEF DEPUTY 

M,oRK J. FREED 

DEcPUTiES 
RiCHARD IN, ERGG 
PRENTIGE A. FISH 

NElt C. BAKER 
KATHLEEN M. FAC/RELlY 
STEPhEN K. Bc.:TI.ER 

MARIAN MOE 

JILL:1. GOLIS 
ROSEMARY H, 'VIOClGAN 

MARY T. JACKSON 

LINDA A, BELIVEAU 

Your informal opinion is s on the stion 
enc letter addressed to me, dated Febr 24, 

1987 from Sonoma County rvisor Janet Nicholas. I also 
response 4, 1987 and a subsequent 

dated July 20, 

If you need itional tion, ase ad sea 

I hope to see you at the forthcoming meetings of the 
Association. 

,JPB: dlb 
Enclosure 
cc: Supervisor Ni las 

Ve truly yours, 
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COUNTY ::L.ERK 

February 24, 1987 
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MEM6ERS OF T"'E BOARD 

ERNIE CARPENTER 

CHAIRMAN 

JAMES HARBERSON 

VICE CHAIRMAN 

JANET NICHOLAS 

HELEN RUOEE 

NICK ESPOSTI 
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James P. Botz, County Counsel 
County of Sonoma 
575 Administration Drive, Rm 116A 
Santa Rosa, California 95401 

Re: Conflict of Interest 

Dear Jim: 

CO~FIDENTIAL " .~ 
1 t=ERGiJ i I ..... 

Pursuant to our earlier conversations, my husband plans to participate in 
a Sonoma County commercial banking venture. The new bank is expected to 
have a State Charter and be operative in August of this year. Bob will 
be one of six Directors and own approximately 3.5% of the outstanding 
shares. Controlling interest in the bank (50% +1) will be owned by an 
existing Northern California bank. As a Director, Bob will serve on the 
loan committee and perform duties typical of a member of a Board of 
Di rectors. 

My purpose in writing is to ascertain what, if any, additional disclosure 
requirements will be required of me as a member of the Board of Super
visors. Naturally, I would annually disclose my community property 
interest in the bank stock and any director1s income. 

Your comments and direction are greatly appreciated. 

I remain, 
Si~erely yours, 

I, \ 

\~/J/f/Jvt 
{ 

I 
Jauet Nicholas, 
FI'rst District Supervisor 

IN/gdc/2424 
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NElL C. SAI(ER 
KATI-!LEEN M, FAAFlet.Ly 

STePl-!EN 1(. SUTLER 
MAAIAN E. MOE 
JILLO.GOUS 
;;OSEMAAY M. MOAGAN 
,IAAAYT. JACKSON 
UNOAA. SeuvEAU 

Janet Nicholas 
Supervisor, First District 
County of Sonoma 
575 Administration Drive, #lOOA 
Santa Rosa, CA 95401 

Dear Supervisor Nicholas: 

This is in response to your letter of Februar£ 24, 1987 
requesting ~ advice on a potential conflict of interest problem. 

In ~~at letter, you relate that: your husband plans to 
pa~ticipate in a Sonoma County commercial banking venture; he 
will be a director and a shareholder in a new bank which will 
have a state charter operative in August of 1987~ he 'Hill be one 
of six directors and his common stock ownership will represent 
3.5 percent of the outstanding shares~ an existing Northern 
California bank will own a majority of the shares 7 in his 
capacity as director, your husband will serve on the loan 
committee and otherwise perform duties typical of a ~ember of a 
bank board of directors. 

You ask "what, if any, additional disclosure 
requirement will be required of me as a member of the Board of 
Supervisors." Based on our prior conversations about this matter, 
r understand that your concern is not with your annual disclosure 
statements but rather with ~~e possibility of any transactional 
disqualifications that might be required while sitting as a 
member of the Board. 

Because of the wide variety of ways in which a conflict 
of interest may arise with respect to a private investment and 
the- complexities of ~~e Political Reform Act, I am unable to 
predict in advance when a conflict will occur. All that can be 
done in a situation such as this is to provide guidelines that 
would serve as an early warning systenr. The guidelines would 
help you to identify a transaction that is scheduled for Board 
action, and at that time we could more carefully analyze 'Hhether 
or not a conflict of interest existed. 

~e Political Refor~ Act's seminal rule on conflict of 
interest is contained in Government Code § 87100 'lihich provides: 

,-
\\.:, 
1/ 
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Supervisor, First District 
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March 4, 1987 
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"~o public official at any level of state or 
local government shall make, participate in 
making or in any way attempt to use his 
official position to influence a governmental 
decision in which he knows or has reason to 
know he has a financial interest." 

The phrase "financial interest" in § 87100 is defined 
in § 87103 to include, among other t.'1ings, "any business ent 
in which the public official has a direct or indirect investment 
w,i t.'1 more than $1, 000. 00: " . 3y ~lirtue of your husband's stock 
ownership in the new bank, you have a "financial interest" in 
that bank. 

Thus you would have a conflict of interest if there 
were a matter pending before the 30ard of Supervisors which would 
have a "material financial effect" on '\Tour "financial interest." 
The phrase- ":naterial financial effect"- is defined in §l8702. 2 of 
the California .;dministrative Code (a regulation of the Fair 
Political Practices Commission). 

Because of the clarity with which §18702.2 is drafted, 
r have simply attached a copy of it here for your reference. 
Suffice it to say that §l8702.2 provides certain monetary 
thresholds that when reached bring the matter pending before the 
Board of Supervisors into the area of a ":naterial financial 
effect" on your "financial interest." 

The presence of the "parent bank" adds another factor. 
Your "financial interest" in the subsidiary bank becomes a 
"financial interest" in the "parent bank" under California 
Administrative Code § 18706. Thus you would have a potential for 
a conflict of interest should the interests of the "parent bank" 
be involved in a Board decision. Of course a conflict of 
interest would only exist if the 30ard's decision would also have 
a reasonably foreseeable material financial effect on your 
"financial interest" in the "parent bank" (see enclosed copy of § 
18702.2) . 

After you have digested this ~terial, I would be 
happv to discuss the ~tter 'i'lith 'TOU further. But in anv event, 
! would recommend that you reView-the following list of possible 
transactions which might provide an early warning of a conflict 
of interest. 

1 Direct interaction between either bank and the 
County (including other public ent~ties governed by the 30ard of 
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Supervisors o~ on which you serve as an er-officio member) . 
These would include direct applications by either bank for 
permits, contracts between either bank- and the County (e.~. 
depository agreements) i litigation in which both ~~e County and 
either bank are parties; purchases of real property in which 
either bank has a possessory interest or a security interest 
(this is more likely to occur with eminent domain proceedings 
where the- ba..ck holds a. trust deed as a creditor of the property 
owner) . 

2. Indirect interaction. These areas are more 
difficult to identify in advance and ara potentially the most 
troublesome. They involve situations where neither bank is 
directly interacting with the County but rather a third party 
borrower of either bank is interacting with the County through 
any of the processes described under direct interaction. The 
most foreseeable situation would be where a developer or property 
owner who is a borrower of either bank is applying for a permit 
from the County. 

I hope that this has been and will be useful in 
avoiding inadvertent violations of the. Political Refornr Act. 

JPB:dlb:slr:db 
Enclosure 
bee: Stephen K. Butler 

Very truly yours, 

~<-~,~~ 
~s P. BQ!l!.Z' 

County Counsel 



California 
Fair Political 
Practices Commission 

James P. Botz 
County Counsel 
County of Sonoma 

November 24, 1987 

575 Administration Drive, Room 116A 
Santa Rosa, CA 95401-12881 

Re: 87-297 

Dear Mr. Botz: 

Your letter requesting advice under the Political Reform 
Act was received on November 23, 1987 by the Fair Political 
Practices Commission. If you have any questions about your 
advice request, you may contact Lilly Spitz, an attorney in the 
Legal Division, directly at (916) 322-5901. 

We try to answer all advice requests promptly. Therefore, 
unless your request poses particularly complex legal questions, 
or more information is needed, you should expect a response 
within 21 working days if your request seeks formal written 
advice. If more information is needed, the person assigned to 
prepare a response to your request will contact you shortly to 
advise you as to information needed. If your request is for 
informal assistance, we will answer it as quickly as we can. 
(See Commission Regulation 18329 (2 Cal. Adm. Code Sec. 18329).) 

You also should be aware that your letter and our response 
are public records which may be disclosed to the public upon 
receipt of a proper request for disclosure. 

Very truly yours, . . 

<~ '. ~ '-11111 &(J?UA~ .. /C.V.'~ t:/ \..dfoU~ I, r ! . L4J-
Diane M. Griffiths . 
General Counsel 

DMG:plh 
cc: Janet Nicholas 

428 J Street. Suite 800 • P.O. Box R07 • Sac:rarn4"'nto rA Ql:OR()4M()R()7 • (Qlf:1' ~.,.,_t;f:lf:I" 



JAMES P. 80TZ 

COUNTY COUNSE:l.. 

OFFICE; OF' THE 

COUNTY COUNSEL 
COUNTY OF SONOMA 

COUNTY AOMINISTRATION CENTER 

'57'5 .... OMINISTRATION DRIVE:. ROOM lIBA 

SANTA ROSA, CAL.IFORNI,., 95401-2881 

TE;l..EPHONE: (707) 52.7-:,421 

July 20, 1987 

Honorable Janet Nicholas 
Supervisor, First District 
County of Sonoma 
S7S Administration Drive, #lOOA 
Santa Rosa, CA 95403 

(' 

Re: Sonoma Valley Bank Conflict of Interest 

Dear Supervisor Nicholas: 

ASSIST.lNT 

SUSAN FlOF" 

CHIEF DEP1.JTY 
MARl( J. FREeo 

DEPUTIES 
RICHARO W. ERGO 
PRENTIClO A. ;:ISH 
NElLe. SAKER 
!(ATHI.EEN M. FARl'lEl..LY 
STEPHEN 1<. aUTL.E.R 
),tAR IAN E. ),toe 

JILl. O. GOUS 
ROSEMARY H. MORGAN 
),tARY T. JACKSON 

UNOA A. seuvEAU 

Since my letter to you of March 4, r ~ave received a 
letter nated June 8th from John Carr of Rosenblum. Parish & 
Bacigalupi. I understand that Mr. Carr is counsel for the bank 
and is advising your hushand on this matter. 

On the second page of Mr. Carr's letter, he expresses 
some understandable concern with what r have 1escribed as 
"indirect interaction" (situations where borrowers of the bank 
are be fore t..'1e Soard of. Supervisors on permit applications). 

I do not beli~ve that the Political Reform Act would 
require you, as a matter of precaution, to disqualify yourself 
from every matter involving a borrower of the bank. 'Rather, 
each situation would have to be reviewed to gauge the "mater 1 
financial effect" on the bank of the borrower's application. 
Based on ~1r. Carr's analysis of the 'bank's internal financial 
structure, that review would 'be under California Administrative 
Code section l8702.2(g) (copy enclosed). 

One approach might be for the bank to provide you with 
a list of borrowers whose use of the loan proceeds might cause 
any of the t'1ree threshold figures of. ~18702.2(g) to be exceeded. 

JP9:dlb 
Enclosure 
cc ~ J'Qhn 2:lrr 

Very tru lY~YO}lr:: 
/) - I 

/"~,\', 
'~ES P. BO'l'z-l 

County Counsel 



JAMES P. BOTZ 

COU~HY COUNSEL 

Ms. Lilly Spitz 

OFFICE OF THE 

COUNTY COUNSEL 
COUNTY OF SONOMA 

COUNTY ADMINISTRATION CENTER 

575 ADMINISTRATION DRIVE, FIOOM 1 

SANTA ROSA, CALIFORNIA 95403·2881 

TELEPHONE 1707) 527·2421 

December 7, 1987 

Fair political Practices Commission 
428 J Street, Suite 800 
Sacramento, CA 95814 

Dear T.Jilly: 

RICHARD W. ERGO 

"RENTICr A FISH 

KATHLEEN M. FARf~ELLY 

NElLe BAKER 

STEPHEN K 

ROSE'.'ARY H. MORGAN 

,JILL D. GOI.IS 

lvlARY T JACKSON 

BYFlON K, TOMA 

C. DAVID HURST 

RICHARD M, FLORES 

KATHLEEN 1', LAROCQUE 

Pursuant to your request today, please find enclosed a 
letter from John W. Carr of the firm of Rosenblum, Parish & 
Bacigalupi to Robert J. Nicholas, Supervisor Nicholas' husband, 
concerning the conflict interest question that I posed 
recently. 

.JPB: dlb 
Enclosure 

Very truly yours, 

" .Q P. BO'1'Z 
County Counsel 
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~L~ 
L JOANNe SAKAI 
'f.V/t. C. GOLCMAH 
QotAA\.ES P .. <>HER 

OF COUNSeL 
ClCJNAUl •• auRNS 
THOMAS SO;"SO< 

ROBERT A. GOI.llMAH 

LAW OFFICES 

ROSENBLUM, PARISH & BACIGALUPI 
PROFESSIONAL CORPORATION 

FIFTEENTH FLOOR 
555 MONTGOMERY STREET 

SAN FRANCISCO. CALIFORNIA 94111 
(415) 421·8232 r 

June 8, 1987 

Mr. Robert J. Nicholas 
Nicholas Turkey Breeding Farms 
19449 Riverside Drive 
P. O. Box "Y" 
Sonoma, California 95476-1209 

Dear Bob: 

FlF"fH FLOOR 

55 ALMADEN 80ULEVAAO 

SAN JOSE. CALIFORNIA 9511;r 
(408) sn.()l20 

TELECOFY (415) 397·5383 

TELEX 278319RRP9 

This responds to the questions raised in your letter of 
May 13, regarding the conflict of interest opinion given to 
Mrs. Nicholas by Sonoma County Counsel James P. Botz. 

The first point to note is that Govt. Code §87100 restricts 
the activities of "public officials /I only. It does not act 
to restrict your future activities as a director of the bank 
after it commences business. Hence the rather sweeping prohibi
tions you propose to place on yourself -- not serving on the 
loan committee and not reading its minutes are not called 
for by the statute in question. In fact, I do not believe it 
would be possible to isolate yourself from these aspects of 
the bank 1 s operations and continue to fulfill your fiduciary 
obligations as a director, which would include keeping abreast 
of the bank's lending activities. 

A second point to note is that the actions you propose 
would not necessarily prevent Mrs. Nicholas from violation of 
Goyt. Code §87100. To the contrary, your familiarity as a 
director with the bank 1 s activities would be her best way of 
keeping informed of any transactions which might involve a 
"governmental decision" by the Board of Supervisors from which 
she should abstain. In fact, I would think that the better 
reading of section 18700 would be that Mrs. ~icholas would have 
an obligation, by virtue of her relation to you as your spouse 
and your relation to the bank as a director, to keep herself 
as fully informed about potential conflicts of interest- as those 
relationships would allow. In terms of the statute, she would 
have "reason to know" of her financial interest in any matter 
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before the Board of Supervisors precisely because of your position 
as a director of the bank. 

Aside from the foregoing, I would not comment much further 
on Mr. Botz f s opinion, which for the most part seems to be a 
reasonable and prudent exposition of the conflict of interest 
statute and regulations. I do point out the following, however: 

(1) Since "indirect" investments trigger the applica
tion of the conflict of interest regulations, the list of business 
enterprises in which your wife would have an indirect interest 
would include not only Napa Valley Bancorp but also each 
subsidiary company or enterprise controlled by it, including 
at present Napa Valley Bank and Napa Valley Development, and 
in the future any other affiliated company of Napa Valley Bancorp. 

( 2) The materiality of any governmental decision 
wi th regard to the investment in Sonoma Valley Bank would be 
measured by subsection (g) of section 18702.2 of the FPPC Regula
tions, since Sonoma Valley Bank (i) will not be an ASE or NYSE 
listed company (subsection (c»; (ii) is not to my knowledge 
planned to be on the NASD Market List (subsection (d» i (iii) 
will not issue securities qualified under Corp. Code §25110, 
since bank securities are exempt therefrom (subsection (e»; 
and will not meet the financial standards for NYSE listing in 
the near foreseeable future (subsection (f». 

With respect to indirect 
future affiliates of Sonoma Valley Bank, 
section 18702.2 would govern materiality 
Bancorp is, I believe, NASD Market Listed. 

investment in other 
other subsections of 
-- e. g. f Napa Valley 

(3) I am troubled most by that section of Mr. Botz I s 
opinion dealing with what he terms "indirect interactions," 
since the thrust of his advice seems to be that Mrs. Nicholas 
should as a matter of precaution disqualify herself, among other 
things, from any matter coming before the Board of Supervisors 
involving any borrower of the bank. This is a very broad scope 
of potential conflict of interest, indeed f and one with which 
it would require, in my opinion, extraordinary vigilance to 
comply. Sonoma Valley Bank alone will have many hundreds, 
foreseeably thousands, of borrowers, and their relationships 
to the bank may not necessarily be apparent when matters come 
before the Board of Supervisors. When one adds in borrowers 
or other customers of Napa Valley Bancorp and its affiliates, 
the list of oarties as to whose matters Mrs. Nicholas would 
have to disqualify herself assumes potentially staggering 
proportions. 
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I would advise, therefore, that Mrs. Nicholas 
seek further clarification from County Counsel Botz with respect 
to this portion of his opinion. 

JWC/jg/D:064 

cc: James A. Maggetti 
~bert B. Hitchcock 

/Bryan C. Hansen 

Sincerely, 

~~ 
John W. Carr 

\ 



California 
Fair Political 
Practices Commission 

January 26, 1988 

James P. Botz, county Counsel 
County of Sonoma 
County Administration center 
575 Administration Dr., Room 116A 
Santa Rosa, CA 95401-2421 

Dear Mr. Botz: 

Re: Your Request for Informal Advice 
Our File No. 1-87-297 

You have requested advice about the duties and 
responsibilities of Sonoma County Supervisor Janet Nicholas 
under the conflict-of-interest provisions of the Political 
Reform Act (the "Act") . .!! Because your request is more of a 
general inquiry than a request for advice as to a specific 
action pending before the board of supervisors, we treat your 
request as one for informal assistance.£! 

QUESTION 

Under what circumstances should Supervisor Nicholas refrain 
from participating in actions of the board in light of her 
husband's involvement with Sonoma Valley Bank? 

CONCLUSION 

We agree with your analysis of Supervisor Nicholas' 
responsibilities under the Act. Specifically, Supervisor 
Nicholas must disqualify herself from participating in actions 
of the board of supervisors when (1) the bank appears before 
the board of supervisors or is a named party in a proceeding 

.!! Government Code Sections 81000-91015. All statutory 
references are to the Government Code unless otherwise 
indicated. Commission regulations appear at 2 California Code 
of Regulations section 18000, et seq. All references to 
regulations are to Title 2, Division 6 of the California Code 
of Regulations. 

£! Informal assistance does not provide the requestor with 
the immunity provided by an opinion or formal written advice. 
(Section 83114; Regulation 18329(c) (3).) 

428 J Street, Suite 800 • P.O. Box 807 • Sacramento CA 95804 .. 0807 • (916) 322 .. 5660 
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before the board of supervisors, or (2) the bank has no direct 
involvement in the proceeding, but the decision of the board of 
supervisors will foreseeably and materially affect the bank. 

supervisor Nicholas is not required to disqualify herself 
from decisions of the board of supervisors involving every 
borrower of the bank, as was suggested by Mr. Carr. The key 
consideration when the bank is indirectly involved is whether 
there is a material effect on the bank as a consequence of the 
decision of the board of supervisors. 

FACTS 

Janet Nicholas is a member of the Board of Supervisors for 
the County of Sonoma. Her husband plans to become a director 
and a shareholder in Sonoma Valley Bank. Based on the 
information provided, we will assume that Sonoma Valley Bank 
became state-chartered in August of 1987. The bank is not 
listed on the American or New York Stock Exchanges, nor with 
the National Association of Securities Dealers (NASD), and is 
not qualified for public sale. 

Mr. Nicholas will be one of six directors and will receive 
no salary for serving on the board. His common stock ownership 
will represent 3.5 percent of the outstanding shares. Napa 
Valley Bancorp, a financial institution listed on the NASD, 
owns a majority of the shares of the bank. 

You have advised Supervisor Nicholas that she should be 
aware of potential conflicts of interest in two types of 
situations: 

(1) Direct interaction between the county and the Sonoma 
Valley Bank or its parent bank, Napa Valley Bancorp; and 

(2) Indirect interaction between the county and a third 
party borrower of either bank, where the county's action could 
foreseeably have a material financial effect on the banks. 

Mr. John Carr, of the law firm of Rosenblum, Parish and 
Bacigalupi, has advised Supervisor Nicholas' spouse that your 
analysis of her responsibilities under the Act is overly 
broad. He feels your advice would require her to disqualify 
herself from matters before the board of supervisors which 
involve any borrower of the Sonoma Valley Bank, its parent 
corporation or subsidiaries thereof. 

You are seeking clarification from the Commission relative 
to Supervisor Nicholas' participation in decisions involving 
Sonoma Valley Bank, its parent corporation, affiliates and 
clients. 
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ANALYSIS 

section 87100 prohibits any public official from making, 
participating in, or using her official position to influence a 
governmental decision in which she knows or has reason to know 
she has a financial interest. An official has a financial 
interest in a decision if it is reasonably foreseeable that the 
decision will have a material financial effect, distinguishable 
from the effect on the public generally, on the official or a 
member of her immediate family or on any business entity in 
which the public official has a direct or indirect investment 
worth one thousand dollars ($1,000) or more. (Section 
87103{a).) 

supervisor Nicholas is a "public official" within the 
meaning of the Act (Section 82048), and as a consequence, she 
must disqualify herself from governmental decisions in which 
she knows or has reason to know she has a financial interest. 
Supervisor Nicholas has an investment interest in Sonoma Valley 
Bank by virtue of her husband's stock ownership. (Section 
82034.) Moreover, this investment interest includes any 
parent, subsidiary or additional business entities otherwise 
related to Sonoma valley Bank. (Regulations 18236 and 18706, 
copies enclosed.) For example, a decision which would have a 
reasonably foreseeable material financial effect on the parent 
entity, Napa Valley Bancorp, would require supervisor Nicholas' 
disqualification. 

Thus, the first step in preparing appropriate responses to 
questions concerning the supervisor's new economic interest is 
to develop a listing of the various business entities related 
to Sonoma Valley Bank, and to keep this listing current. 
Regulation 18236 contains a definition of the terms "parent," 
"subsidiary," and "related business entity" which apply in this 
situation. We note that in the letter from Mr. Carr there is 
reference to Napa Valley Bancorp, Napa Valley Bank and Napa 
Valley Development as business enterprises currently related to 
Sonoma Valley Bank. Mr. Carr indicates as well that there is 
potential for additional affiliated enterprises in the future. 

Once Supervisor Nicholas has such a list, it would be her 
responsibility, when issues of major financial consequence come 
before the board of supervisors, to determine whether Sonoma 
Valley Bank, its parent corporation or otherwise related 
enterprises, are in any way involved. She must then determine 
whether it is reasonably foreseeable that the decision will 
have a material financial effect on one of those entities. 

Foreseeability 

The effect of a decision is reasonably foreseeable if there 
is a substantial likelihood that it will occur. Certainty is 
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not required; however, if the effect is a mere possibility, it 
is not reasonably foreseeable. (In re Thorner (1975) I FPPC 
ops. 198, copy enclosed.) 

As was pointed out in the previous letters to Supervisor. 
Nicholas and her husband, there are a number of issues which 
come before a board of supervisors which could foreseeably have 
a financial effect on Sonoma Valley Bank, its parent 
corporation or affiliates. Questions concerning land use are 
the most obvious issues which would involve the bank in a 
proceeding of economic consequence with the county. The other 
activities noted in your correspondence, including involvement 
by the bank(s) and the county in litigation and contracts, meet 
the test of foreseeability as well. 

Material Effect 

The key question when Supervisor Nicholas is faced with an 
issue in which Sonoma Valley Bank is involved is whether the 
financial effect on the bank will be material. Not all 
borrowers of the bank will come before the board of supervisors 
seeking action which will, in turn, have a material financial 
effect on the bank. In fact, it is reasonable to assume that a 
decision affecting one of the bank's borrowers would rarely 
have a material financial effect on the bank. (See Burnham 
Advice Letter, No. A-82-039, copy enclosed.) 

A. Direct involvement by the bank 

The Act has a straight-forward standard of materiality for 
decisions specifically involving an economic interest of a 
public official. Regulation 18702.1 (copy enclosed), provides 
in pertinent part: 

(a) ..• a public official shall not make, 
participate in making, or use his or her official 
position to influence a government decision if: 

(2) Any business entity in which the 
official has a direct or indirect investment of 
$1,000 or more •• ~appears before the official in 
connection with the decision; 

* * * 
(b) A person or business entity appears before an 

official in connection with a decision when that person 
or entity either personally or by an agent: 

(1) Initiates the proceeding in which the 
decision will be made by filing an application, 
claim, appeal or similar request; 
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(2) Is a named party in the proceeding 
concerning the decision before the official or the 
body on which the official serves. 

Thus, when Sonoma Valley Bank, its parent corporation or· 
affiliates, appear before the board of supervisors, supervisor 
Nicholas is required to disqualify herself from participation 
in the decision. 

B. Indirect involvement 

In order to measure the effect of a decision on a business 
entity which may be indirectly involved in an issue before a 
public agency, the Commission has developed guidelines through 
its Regulation 18702.2 (copy enclosed). Based on the 
information provided in Mr. Carr's letter, we will assume that 
Sonoma Valley Bank falls within SUbsection (g) of Regulation 
18702.2, which reads: 

if: 
(g) ... the effect of a decision will be material 

(1) The decision will result in an increase 
or decrease in the gross revenues for a fiscal 
year of $10,000 or more; or 

(2) The decision will result in the 
business entity incurring or avoiding additional 
expenses for a fiscal year in the amount of 
$2,500 or more; or 

(3) The decision will result in an increase 
or decrease in the value of assets or liabilities 
of $10,000 or more. 

Regulation l8702.2(g) 

Utilizing these guidelines, Supervisor Nicholas would have 
to determine whether the issue before the board of supervisors, 
which will affect Sonoma Valley Bank, would foreseeably meet 
the threshold amounts identified in anyone or more of the 
provisions of Regulation l8702.2(g). 

It is important to keep in mind that Regulation l8702.2(g) 
applies to Sonoma Valley Bank because of the relatively small 
financial size of that business entity. A different SUbsection 
of Regulation 18702.2 would be applied to a decision affecting 
Napa Valley Bancorp which is a substantially larger business 
entity and is on the National Association of Securities Dealers 
Market List. Napa Valley Bancorp falls within the provisions 
of Regulation l8702.2(d), which reads: 
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(d) The effect of a decision on any business 
entity listed on the National Association of 
Securities Dealers National Market List (securities of 
companies on this over-the-counter market list are 
registered with and subject to the Security and 
Exchange Commission's rule requiring tape reporting of 
last sale information [17 CFR Section 240.77 Aa3-1]) 
will be material if: 

(1) The decision will result in an increase 
or decrease in the gross revenues for a fiscal 
year of $150,000 or more; or 

(2) The decision will result in the 
business entity incurring or avoiding additional 
expenses or reducing or eliminating existing 
expenses for a fiscal year in the amount of 
$50,000 or more; or 

(3) The decision will result in an increase 
or decrease in the value of assets or liabilities 
of $150,000 or more. 

Regulation 18702.2(d) 

ThUS, where Napa Valley Bancorp will be affected by an item 
before the board of supervisors, the financial consequences of 
the decision must be quite sizeable in order to require 
disqualification on the part of Supervisor Nicholas. 

I hope this advice is helpful, and provides some clarity 
for Supervisor Nicholas. If you have any additional questions 
or concerns regarding this matter, please contact me at 
(916) 322-5901. 

DMG:LS:p1h 
Enclosure 

Sincerely, 

Diane M. Griffiths 
General Counsel 

CQL ~ 1 ~)'~ t-~7, 
By: Lil1~/ Spi z 

counse1~_ ega1 Division 
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Mr. cJohn Larson 
Executive Director 

OFFICE OF THE 

COUNTY COUNSEL 
I COUNTY OF SONOMA 

;1 
COUNTY ADMINISTRATION CENTER 

575 ADMlNISTRATlON DRlVE, ROOM 116A 

SANTA ROSA. CALIFORNIA 95401-2881 

TELEPHONE (707) 527,2421 

~ovember 16, 1987 

Fair Political Practices Commission 
428 J Street, Suite 800 
Sacramento, CA 95814 

Dear clohn: 

ASSISTANT 

SUSAN RUF! 

CHIEF OEPLJ1 y 

MARK J FREED 

DEPUTlES 

RICHARD W ERGO 

PRENTlCE A, FISH 

NEIL C. BAKER 
KATHLEEN M. FARRELl.Y 

STEPHEN K" BUTLER 
MARiAN E MOE 
.jJlt 0, GOllS 

ROSEMARY H MORGAN 

MARY T JACK[iON 

llNDA A. 8EllVEAU 

Your informal opinion is requested on the question 
posed in the enclosed letter addressed to me, dated February 24, 
1987 from Sonoma County Supervisor Janet Nicholas. I have also 
enclosed my response dated March 4, 1987 and a subsequent 
response dated July 20, 1987. 

If you need additional information, please advise. 

I hope to see you at the forthcoming meetings of the 
Association. 

cJPB: dlb 
Enclosure 
cc: Supervisor Nicholas 

Very truly yours, 

\ 

.T ~ BO~Z c~Pcounsel 



COUNTY OF SONOMA 

dOARD Of: SUP~RV'SORS 
575 ADMINISTRATION DR .• RM. 100A 

SANTA ROSA. CALIFORNIA 95401 

(707) 527·2241 

E:EVE: T. LE:W15 
COUNTY CL.I:Rt<: 

February 24, 1987 

( 

.. EMBERS 01' T .... E BCARO 

ERNIE CARPENTER 

JAMES HARBERSON 

VICE CHAIAMAN 

JANET NICHOLAS 

HELEN AUDEE 

NICK ESPOSTI 

I ~~ ~ ,~ -,. • ~ ."" '.-'> 
'_~ \LJ; 

James P. Botz, County Counsel 
County of Sonoma 
575 Administration Drive, Rm 116A 
Santa Rosa, California 95401 

Re: Conflict of Interest 

Dear Jim: 

I • ~ 

CONFIDENTIAL ,,~ .. 
I FE~· ,-I tj (; ", 
I 
I . 

Pursuant to our earlier conversations, my husband plans to participate in 
a Sonoma County commercial banking venture. The new bank is expected to 
have a State Charter and be operative in August of this year. Bob will 
be one of six Directors and own approximately 3.5% of the outstanding 
shares. Controlling interest in the bank (50% +1) will be owned by an 
existing Northern California bank. As a Di rector, Bob will serve on the 
loan committee and perform duties typical of a member of a Board of 
Directors. 

My purpose in writing is to ascertain what, if any, additional disclosure 
requirements will be required of me as a member of the Board of Super
visors. Naturally, I would annually disclose my community property 
interest in the bank stock and any director's income. 

Your comments and direction are greatly appreciated. 

I remain, 
Sinerely yours, 

\\ ~ / 
>~)j/( / ,ftvt 

I J;JI1et Nicholas, 
Ffrst District Supervisor 

IN/gdc/2424 
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JA M I!?:!I F. eR5r.: 
COUNTY C(JUNSI[L 

Janet Nicholas 

COUNTY COUNSEL 
COUNTY OF SONOMA 

COUNTY AOM'NIST"ATI(JN C!:NTI!R 

'7'!J ADMINISTRATION ORIV~ 'lOOM ileA 

SANTA ROSA. CALIFORNIA 9:5401.2881 

1'1[1..£I",",ONII; (707) '2'l12421 

March 4, 1987 

Supervisor, First District 
County 0 f Sonoma 
575 Administration Drive, jlOOA 
Santa Rosa, CA 9540l 

Dear Supervisor Nicholas: 

r 
ASSISTANT 

SU5ANAOl'F 

CHIliI' OEPVTY 

lIAAl'!t< 4. FAEED 

OI!P\JTII!S 

<>ICHAAO W. eRGO 

"'''ENTlC£ A. FISH 
NEIL C. BAKER 
<ATHI.!i'eN M. F"'AAI!l..!.:f 
STEP"'I!N K. SUTLER 
"''''I'IIAN E. MOE 
';lLLO. CiOUS 

<>ClSEMAs:tV H. MORGAN 
..... ARVT. JACKSON 

UNCA A. aeullEAIJ 

This is in response to your letter of ?ebruary 24, 1987 
requesting my advice on a potential conflict of interest problem. 

In that letter, you relate that: your husband plans to 
pa~ticipate in a Sonoma County commercial banking venture; he 
will be a director and a shareholder in a new bank which will 
have a state charter operative in August of 1987; he ';{ill 'oe one 
of six directors and his common stock ownership will represent 
3.5 percent of ~~e outstanding shares; an existing Northern 
California bank will own a majority or ~~e shares; in his 
capacity as director, your husband will serve on the loan 
committee and otherwise perform duties typical of a member of a 
bank board of directors. 

You ask "what, if any, additional disclosure 
requirement will be required of me as a member of the Board of 
Supervisors." Based on our prior conversations about this matter, 
I understand that your concern is not with your annual disclosure 
statements but rather with the possibility of any t=ansactional 
disqualifications that might be required while sitting as a 
member of the Board. 

Because of the wide variety of ways in which a conflict 
of interest may arise with respect to a private investment and 
the- complexities of the Political Reform Act, ! am unable to 
predict in advance when a conflict will occur. ALL that can be 
done in a situation such as this is to provide guidelines that 
would serve as an early warning system. The guidelines would 
help you to identify a transaction that is scheduled for 30ard 
action, and at that time we could more carerully analyze whether 
or not a conflict of interest existed. 

The Political Reform Act's seminal rule on conflict of 
interest is contained in Government Code §87100 which provides: 



( 
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Supervisor, First District 
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"Yo public official at any level of state or 
local government shall make, participate in 
making or in any way attempt to use his 
official position to influence a governmental 
decision in which he knows or has reason to 
know he has a financial interest." 

The phrase "financial interest" in § 87100 is defined 
in § 87103 to include, among other t....'1.ings, "any business entity 
in which the public official has a direct or indirect investment 
with more than $1, OOO.OO~". By virtue of your husband's stock 
ownership in t....'1e new bank, you have a "financial interest" in 
that bank. 

Thus vou would have a conflict of interest if there 
were a rna tter p~nding before the Board of Supervisors · ... hich would 
have a "material financial ef::ect" on vour ":inancial interest." 
The phrase "material :inancial effect"~ is defined in §18702.2 of 
the California Administrative Code (a regulation of the Fair 
Political Practices Commission). 

Because of the clarity with which §18702.2 is drafted, 
r have simply attached a copy of it here for your reference. 
Suffice it to say that §l8702.2 provides certain monetary 
thresholds that when rea~'1ed bring the matter pending before the 
Board of Supervisors into the area of a ":na terial financial 
effect" on your "financial interest." 

The presence of the "parent bank" adds another factor. 
Your "~inancial interest" in the subsidiary bank becomes a 
"financial interest" in the "parent bank" under California 
Administrative Code- § 18706. Thus you would have a potential for 
a conflict of interest should the interests of the "parent bank" 
be involved in a Board decision. Of course a conflict of 
interest would only exist if the Board's decision would also have 
a reasonably foreseeable material financial effect on your 
.. financial interest" in the "parent bank" (see- enclosed copy of § 
18702.2). 

A£ter you have digested this rna terial, I '","ould be 
hapov to discuss the matter with vou :urther. 3ut in anv event, 
: would recommend that you review· the following list of ?ossible 
transactions which might provide an early warninq of a conflict 
of interest. 

1. Direct interaction between either bank and the 
County (including other public entities governed by t....'1e Board of 
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Supervisors or on which you serve as an er-officio member). 
These would include direct applications by either bank for 
permits, contracts between either bank and the County (e.g. 
depository agreements); litigation in which both ~~e County and 
either bank are parties; purchases of real property in which 
either bank has a possesso~I interest or a security interest 
(this is more likely to occur with eminent domain proceedings 
wher~ ~~e bank holds a trust deed as a creditor of the property 
owner) . 

2. Indirect interaction. These areas ar~ more 
difficult to identify in advance and are potentially the most 
troublesome. They involve situations where neither bank is 
directly interacting with the County but rather a third party 
borrower of either bank is interacting with the County through 
any of the processes described under direct interaction. The 
most foreseeable situation would be where a developer or property 
owner who is a borrower of either bank is applying for a permit 
from the County. 

I hope ~~at this has been and will be useful in 
avoiding inadv~rtent vi.olations of the Political Reform: Act. 

JPB:dlb:slr:db 
Enclosure 
bee: Stephen K. Butler 

Very truly yours, 

~.s-J.~r-
~s P. B~ 

County Counsel 



JAMES P. BOn 

COUNTY CO<JNSI[L 

OFl"ICIt OF THIt 

COUNTY COUNSEL 
COUNTY OF SONOMA 

COUNTY AOMINISTRATION C1!:NTER 

'7~ .... O .. INISTRATION ORIVI!:. "'00" """ 

SANTA ~OSA. CAL.I FORN rl-- 9!5AOI-28SI 

1"ELCF'HONI[ (707) !!:t7'Z421 

July 20, 1987 

Honorable Janet Nicholas 
Supervisor, First District 
County of Sonoma 
575 Administration Drive, ~IOOA 
Santa Rosa, CA 95403 

Re: Sonoma Valley Bank Conflict of Interest 

Dear Supervisor Nicholas: 

"'SJlI8T"NT 
SUSAN~O"F 

CHIEI' OEl"VTY 

"'AI<I( J. "Rem 

OePUTIES 

i'lICHAJ:lO W. E~GO 

p~eNTlC~ ..... FISH 

NEil C. BAKER 
KATHLEEN .... FAI<RI!LL.Y 
STE""'EN 1(. BUH.EFI 
"'Ai<lAN E. MOE 
JILl.O. GlOUS 
ROSE""AI<Y H. MOI<GAN 
"'AI< .... T. JACKSON 
UNOA ..... BWvEAU 

Since my letter to you of March 4, I ,ave received a 
letter ~ated June 8th from John Carr of Rosenblum, ?arish & 
Bacigalupi. I understand that Mr. Carr is counsel for the bank 
and is advising your husband on this matter. 

On the second page of ~. Carr's letter, ~e expresses 
some understandable concern with what I have ~escribed as 
"indirect interaction" (situations where borrowers ot the oank 
are 'before the Board of Supervisors on permit applications). 

I do not ~eli~ve that the ?olitical Reform Act would 
require you, as a matter of precaution, to disqualify yourself. 
from every matter involving a 'borrower of the bank. Rather, 
each situation would have to he reviewed to gauge the "material 
financ ial e tfect" on the bank ot t'he borrower's application. 
Based on ~1r. Carr's analysis of t'he bank's internal financial 
structure, that review would be under California Administrative 
Code section 18702.2(g) (copy enclosed). 

One approach might 'be for the bank to provide vou with 
a list of oorrowers whose use of the loan proceeds might cause 
any ot t~e t,ree threshold :igures of ~18702.2(g} to be exceeded. 

JPB:dlb 
Enclosure 
cc: John ::.::J.rr 
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COUNTY COUNSEL ·COI)I'..i ~y COUN;:;[L 

COUNTY OF SONOMA 

87 
SANTA ROSA, CALIFORNIA 95403-2881 

TELEPHONE 527-2421 

December 7, 1987 

Ms. Lilly Spitz 
Fair Political Practices Commission 
428 J Street, Suite 800 
Sacramento, CA 95814 

Dear Lilly: 

If 

Pl(,IIAnr; f nt.~n 

PIli NfIC[ A f !~;H 

Kfl.,iHI£fNM rAHnrl,lY 

NCiL C BAKUi 

STEPHEN K BUTLER 

fiOSEMARY H MOflGAN 

JILL D. GOlfS 

MAf,Y T JACKSON 

llYFlON K TOMA 

C DAVID HURST 

FHCHARD MELonES 

KATHLEEN A LAnOCQUE 

Pursuant to your request today, please find enclosed a 
letter from John W. Carr of the firm of Rosenblum~ Parish & 
Bacigalupi to Robert J. Ni.cholas, Supervisor Ni.cholas' husband, 
concerning the conflict of interest question that I posed 
recently. 

JPB:dlb 
Enclosure 

Very truly yours, 
"'\ 

-~ p. BO'!'Z 
County Counsel 
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L. J()AHNE SA"'" 
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IYCOUNSa, 
0ClN.4UJ E. aUANS 
~SO<"EQ( 

~T ". GOl.DOoiAN 

LAW OFFICES 

ROSENBLUM, PARISH & BACIGALUPI 
PROFESSIONAL CORPORA nON 

FlFTEENTIi FLOOR 
555 MONTGOMERY STREET 

SAN FRANClSCQ, CALIFORNIA 94111 
(415} 421 ·<3232 , 

June 8, 1987 

Mr. Robert J. Nicholas 
Nicholas Turkey Breeding Farms 
19449 Riverside Drive 
P. O. Box "Y" 
Sonoma, California 95476-1209 

Dear Bob: 

ClFf1>1 FLOOR 

S5 ALMAO€N BOUL£VARQ 

SAN JOSE, CALIFORNIA 95!1:r 

i408) 9T7.(l1~ 

T'ELECOPY (41S) J97·5J1\3 

TEl€)( 2T8J19AAPB 

This responds to the questions raised in your letter of 
May 13, regarding the conflict of interest opinion given to 
Mrs. Nicholas by Sonoma County Counsel James P. Botz. 

The first point to note is that Govt. Code §87100 restricts 
the activities of "public officials" only-.--It does not act 
to restrict your future activities as a director of the bank 
after it commences business. Hence the rather sweeping prohibi
tions you propose to place on yourself -- not serving on the 
loan committee and not reading its minutes are not called 
for by the statute in question. In fact, I do not believe it 
would be possible to isolate yourself from these aspects of 
the bank's operations and continue to fulfill your fiduciary 
obligations as a director, which would include keeping abreast 
of the bank's lending activities. 

A second point to note is that the actions you propose 
would not necessarily prevent Mrs. Nicholas from violation of 
Goyt. Code §87100. To the contrary, your familiarity as a 
director with the bank' s acti vi ties would be her best way of 
keeping informed of any transactions which might involve a 
"governmental decision" by the Board of Supervisors from which 
she should abstain. In fact, I would think that the better 
reading of section 18700 would be that Mrs. Nicholas would have 
an obligation, by virtue of her relation to you as your spouse 
and your relation to the bank as a director, to keep herself 
as fully informed about potential conflicts of interest as those 
relationships would allow. In terms of the statute, she would 
have "reason to know" of her financial interest in any matter 
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before the Board of Supervisors precisely because of your position 
as a director of the bank. 

Aside from the foregoing, I would not comment much further 
on Mr. Botz I s opinion, which for the most part seems to be a 
reasonable and prudent exposition of the conflict of interest 
statute and regulations. I do point out the following, however: 

(1) Since "indirect" investments trigger the applica
tion of the conflict of interest regulations, the list of business 
enterprises in which your wife would have an indirect interest 
would include not only Napa Valley Bancorp but also each 
subsidiary company or enterprise controlled by it, including 
at present Napa Valley Bank and Napa Valley Development, and 
in the future any other affiliated company of Napa V~lley Bancorp. 

(2) The materiality of any governmental decision 
wi th regard to the investment in Sonoma Valley Bank would be 
measured by subsection (g) of section 18702.2 of the FPPC Regula
tions, since Sonoma Valley Bank (i) will not be an ASE or NYSE 
listed company (subsection (c)); (ii) is not to my knowledge 
planned to be on the NASD Market List (subsection (d)); (iii) 

11 ~.llQ.!;.,issue securities~~"qualifie~~_u.!1~~r Corp. Code §25110, 
since bank securities are exempt therefrom (subsectionte)); 
and will not meet the financial standards for NYSE listing in 
the near foreseeable future (subsection (f)). 

With respect to indirect 
future affiliates of Sonoma Valley Bank, 
section 18702.2 would govern materiality 
Bancorp is, I believe, NASD Market Listed. 

investment in other 
other subsections of 

e. g., Napa Valley 

(3) I am troubled most by that section of Mr. Botz' s 
opinion dealing with what he terms "indirect interactions," 
since the thrust of his advice seems to be that Mrs. Nicholas 
should as a matter of precaution disqualify herself, among other 
things, from any matter coming before the Board of Supervisors 
involving any borrower of the bank. This is a very broad scope 
of potential conflict of interest, indeed, and one with which 
it would require, in my opinion, extraordinary vigilance to 
comply. Sonoma Valley Bank alone will have many hundreds, 
foreseeably thousands, of borrowers, and their relationships 
to the bank may not necessarily be apparent when matters come 
before the Board of Supervisors. When one adds in borrowers 
or other customers of Napa Valley Bancorp and its affiliates, 
the list of parties as to whose matters Mrs. Nicholas would 
have to disqualify herself assumes potentially staggering 
proportions. 



Mr. Robert J. Nicholas 
June 8, 1987 
Page 3 

I would advise, therefore, that Mrs. Nicholas 
seek further clarification from County Counsel Botz with respect 
to this portion of his opinion. 

JWC/jg/D:064 

cc: James A. Maggetti 
~bert B. Hitchcock 

/Bryan C. Hansen 

Sincerely, 

~~ 
John W. Carr 

\ 


